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Montmorency G. Rd. Co. v. Stockton, 43 
Ind. 328 ; La Fayette Rd. Co. v. New 
Albany, 13 Id. 90; Missouri Ed. Co. v. 
Haines, 10 Kan. 439 ; Baltimore Ed. Co. 
v. Magruder, 34 Md. 79 ; Furniss v. 
Hudson Rd. Co., 5 Sandf. 551. 

So an assessment for damages for land 
taken to widen a road, includes all dam- 
ages occasioned by reducing the land so 
taken to the grade of such road, and con- 
sequently, where the grade of such road 
was subsequently changed, the damage 
occasioned by such change were held not 
to include any but such as arose by the 
alteration of the road in its entire width 
from the old established grade to the new 
grade : Van Riper v. Essex Public Board, 
9 Vroom 23. 

But in the case of a continuing nui- 
sance, a recovery is allowed up to the 
date of the writ ; and for its continuance 
alter that time, a new action lies ; for 
every continuance of the nuisance is a 
new nuisance : Cole v. Sprawl, 35 Me. 
161 ; fodder v. Vedder, 1 Denio 257 ; 
Bare v. Hoffman, 79 Penn. St. 71 ; 
Savannah, frc, Rd. Co. v. Bourquin, 51 
Ga. 378 ; Slight v. Gutzaiff, 35 Wis. 
675 ; Queen v. Waterhouse, L. R., 7 Q, 
B. 545; Thayer v. Brooks, 17 Ohio 
489 ; Anderson, frc, Rd. Co. v. Ker- 
nodle, 65 Md. 314 ; Hopkins v. Western 
Pacific Rd. Co., 50 Cal. 190; Frenden- 
stein v. Heine, 6 Mo. App. 287 ; Allen 
v. Worthy, L. R., 5 Q. B. 163 ; Brad- 
ley v. Amis, 2 Hayw. 399. It is other- 
wise if the wrongful act produces an in- 
jury which is not only immediate, but 
from its nature must necessarily continue 



to produce loss independent of any sub- 
sequent wrongful act ; then all the dam- 
age resulting, both before and after the 
commencement of the suit, may be esti- 
mated and recovered in one action : 
Cooper v. Randall, 59 111. 321 ; Hayden 
v. Albee, 20 Minn. 159 ; Adamsv. Hast- 
ings,^., Ed. Co., 18 Id. 265 ; Troy v. 
Cheshire Rd. Co., 23 N. H. 102 ; O' Ri- 
ley v. McChesney, 3 Scam. 278 ; affirmed, 
49 N. Y. 672 ; Seely v. Alden, 61 Penn. 
St. 302 ; Cumberland, frc, Co. v. Hitch- 
ings, 65 Me. 140; Elizabethtown, S?c, 
Ed. Co. v. Combs, 10 Bush 382 ; see 
Cadle v. Muscatine, Sj-c, Ed. Co., 44 la. 
1 1 ; Simpson v. Keokuk, 34 Id. 568. 

In an action for enticing away an ap- 
prentice, damage does not include the 
loss of services for the residue of his 
term to come after the trial, for the ap- 
prentice may return : Bambleton v. 
Veere, 2 Saund. 170 ; Moore v. Love, 3 
Jones L. 215 ; Trigg v. Northcut, Litt. 
Sel. Cas. 414 ; Hodsollv. Stellebrase, 11 
A. & E. 301 ; Lewis v. Paachey, 1 H. & 
C. 518 ; see McKay v. Bryson, 5 Ired. 
L. 216. And this is true even though 
the apprentice enlist in the public service, 
or in the army or navy : Covert v. Gray, 
34 How. Pr. 450. 

And where the defendant enticed away 
the plaintiff's wife, it was held that re- 
covery would be had only up to the time 
of bringing the action ; for the detention 
after that time a new action could be 
maintained : Brasfield v. Lee, 1 Ld. 
Raym. 329. 

W. W. Thoenton. 

Crawfordsville. 



Supreme Court of Missouri. 
BENT, Receiter ST. LOUIS MUTUAL INS. CO., v. PRIEST. 
Where a director receives property as an inducement of and consideration for his 
vote and influence in a proposed contract with the corporation, he is a trustee of 
such property, and it may be recovered from him in a suit by a receiver of the cor- 
poration. 
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In constructive trusts arising from fraud, if the facts constituting the fraud are 
open, the statute of limitations commences to run at once ; but if the facts are secret 
the statute does not commence to run until their discovery. 

The fact that a suit is being prosecuted under a champertous agreement between 
plaintiff and his counsel is no defence to the suit. Such irregularity can only be set 
up when it is sought to enforce the champertous agreement. 

The opinion of the court was delivered by 

Black, J. — In 1873 the superintendent of insurance began 
proceedings to wind up the St. Louis Mutual Life Ins. Co., which 
was not then in a satisfactory condition. Most of the directors 
regarded a reinsurance as the best way out of the difficulty. 
Efforts were made to that end, including negotiations with the 
Mound City Life Ins. Co. Charles H. Peck, who was a large 
stockholder in the St. Louis Mutual, but not a director or officer, 
made proposals to some of the officers of the Mound City to bring 
about such an arrangement, the result of which was a contract 
between Peck and the president of that company, dated 27 th 
November 1873, by which, after reciting the desire of that company 
to effect the reinsurance, and the deemed necessity of Peck's ser- 
vices to accomplish that object, the company agreed to pay him 
$155,000 within sixty days, for which sum Peck was to "devote 
his services for the procurement of such reinsurance and effecting a 
contract between said companies. Peck thereupon approached the 
defendant, a director of the St. Louis Mutual, who at first did not 
take much interest in the matter. Peck then in substance stated 
that he was largely interested in having the reinsurance effected ; 
that it was worth ten or fifteen thousand dollars to the stockholders 
of St. Louis Mutual, and that he meant business. 

Priest and Wyman were partners in the real estate business, and 
upon Peck's suggestion that his business was legitimately within 
the partnership business, Priest referred Peck to Wyman, who was 
at a desk in the same room or office. The result of the negotiation 
between Peck and Wyman was that the former placed bonds of the 
L. & N. Railroad Co., of the par value of $15,000, in the hands 
of Mullikin to be handed to Wyman if the reinsurance was effected, 
otherwise they were to be returned to Peck. This agreement was 
in writing, but was subsequently destroyed. The evidence, in- 
cluding a letter from Peck, shows that he agreed within thirty days 
to substitute money, or bonds of the Vulcan Iron Co. or St. Louis 
Gas Co. for these railroad bonds, the latter it is said then being 
worth but sixty cents on the dollar. 
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As the Mound City Ins. Co. then stood the superintendent of 
insurance did not regard it strong enough to make the reinsurance and 
it was required to add a half million dollars to its capital stock. 
In December 1873, a contract of reinsurance was made by the St. 
Louis Mutual with the Mound City, the latter also stipulating that 
for a transfer of all of the assets of the St. Louis Mutual, it would 
assume all the liabilities of that company, increase its own stock a 
half a million dollars, and out of this increased stock exchange its 
own stock for that of the St. Louis Mutual. 

Of the twenty directors of the St. Louis Mutual, seventeen, 
including the defendant, voted for the measure. 

The Mound City increased its stock as agreed, the reinsurance 
was approved by the superintendent of insurance and by the court 
in which the proceedings against the Mound City were pending, and 
those proceedings were dismissed. 

By the 17th Jan. 1874 the whole contract was substantially com- 
pleted, Peck received his agreed compensation from the Mound City 
Ins. Co. in secured notes, which that company acquired by the assign- 
ment from the St. Louis Mutual, Peek would not, at least did not, 
substitute money or bonds of the Iron Co. or Gas Co. as he had 
agreed for the railroad bonds in the hands of Mullikin, and Wyman, 
unable to do better, took those bonds. 

In August 1874, Priest and Wyman dissolved their partnership, 
at which time Wyman handed over to Priest the one-half of the 
railroad bonds. 

The conclusion from all the evidence is irresistible that defendant 
agreed to and did advocate and vote for the assignment and re- 
insurance, in consideration of the arrangement between Peck and 
Wyman. At all events the bonds were given to secure defendant's 
active influence in favor of the measure, though without this he 
might not have been hostile to the transaction. 

In 1877 the superintendent of insurance commenced new pro- 
ceedings against the St. Louis Mut. Life Ins. Co., and plaintiff was 
appointed receiver. By this suit he seeks to charge the defendant 
as a trustee of all the railroad bonds. The Circuit Court so held 
and decreed as to the one-half received by the defendant, and on 
his refusal to produce the same, entered a money judgment for the 
estimated value. 

From this judgment the defendant appealed. Plaintiff took a 
writ of error. In like manner both parties come to this court from 



118 BENT v. PRIEST. 

the Court of Appeals, where the judgment of the Circuit Court was 
affirmed. 

An agent or trustee cannot unite in himself the opposite char- 
acter of buyer and seller, and if he does the profits may be charged 
with a trust for the benefit of the principal, unless the latter confirm 
the transaction with full knowledge of all of the facts. So too if 
the agent make gains from the use of the trust funds or property 
he must account therefor. We need not cite authorities from this 
and other courts to support these plain propositions. Again, if the 
agent accepts any benefits in conducting the business of his principal 
he will hold them in trust for the principal : Story 011 Agency, sect. 
211 (8th ed.) ; Perry on Trusts, sect. 206 ; Jacobus v. Mason, 37 
N. J. Eq. 48. 

The directors of a corporation occupy a fiduciary position. They 
are trustees and agents of the corporation and stockholders. In 
general they are governed by the same rules as are applied to trus- 
tees and agents. Parker v. Nickerson, 112 Mass. 195 ; By. Go. 
v. Poor, 59 Me. 277 ; By. Co. v. Hudson, 19 Eng. L. & Eq. 365. 
In Perry on Trusts, at sect. 207, it is said : " And so all advantages, 
all purchases, all sales, and all sums of money received by directors 
in dealing with the property of the corporation, are made and 
received by them as trustees of the corporation, and they must 
account for all such moneys or advantages received by them by rea- 
son of their position as trustees." Defendant does not seriously 
controvert these general principles of equity jurisprudence, but he 
insists they have no rightful application to this case, because the 
bonds were never a part of the assets of the St. Louis Mutual, did 
not constitute a part of the consideration, avowed or concealed, paid 
by the Mound City, and were not made by him in the legitimate 
business of the corporation. 

He relies with full confidence upon Tyrrell v. Bank of London, 
10 H. L. C. 26. The substantial facts of that case were these : 
The bank had been recently organized, and Tyrrell was its solicitor. 
Mrs. Campbell owned certain property upon a part of which was 
situated a building known as the Hall of Commerce. Read had a 
contract with her for the purchase of the whole property at 49,200Z. 
Tyrrell and Read formed a combination to sell the property to the 
bank at an advance price, and Tyrrell, for his influence, was to have 
a one-half interest in the contract which Read had with Mrs Camp- 
bell. Tyrrell kept the agreement secret from the bank, at the same 
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time urged the bank to purchase, professing to act for it as solicitor. 
Eventually the bank purchased the Hall of Commerce part of the pro- 
perty at 65,000?. Out of this Mrs. Campbell was paid, some liti- 
gated claims were settled, and the balance was paid to Read, who 
divided the profits with Tyrrell, each making some 6000?., and had 
left also the unsold portion of the property, alleged to be of the value 
of 8000?. 

The suit was brought by the bank against Tyrrell and Read. 
The Master of the Rolls dismissed the bill as to Read and decreed 
Tyrrell a trustee for the bank of all interests acquired in the pro- 
perty. Accounts were directed to be taken, and Tyrrell was ordered 
to convey to the bank his share in the property not sold to the 
bank. On appeal prosecuted by Tyrrell, the decree was modified 
in form. The Lords considered that Tyrrell could not be decreed a 
trustee of the unsold portion of the property, and should not have 
been directed to convey that to the bank, because as was said, the 
limit of the agency of Tyrrell, the extent of his obligation and the 
relation of solicitor and client, were to be ascertained by the extent 
of the property sold by Tyrrell to the bank. The Lord Chancellor 
very clearly states that Tyrrell could only be a trustee as to that 
portion of the property sold to the bank, and as to that he should 
make no gain. He proceeds to say the object which the Master of 
the Rolls had in view is to be accomplished in another way : " Tyrrell 
must receive from his clients, in his character of vendor to his clients, 
only that sum of money which, as between him and Read, Tyrrell 
must be taken to have paid for the property conveyed to his clients; 
but that sum of money must be ascertained in the following way : 
By deducting from it the value of the unsold property included in 
the contract between Read and Tyrrell, but not included in the 
contract of sale to the clients." 

The bank among other things contended, that assuming Tyrrell's 
agency as to the bank was confined to the Hall of Commerce part 
of the property, still the circumstances showed that he received the 
share in the rest as a bribe, and for that reason the bank was enti- 
tled to a conveyance of it. As to this contention, Lord Chelms- 
ford said : " No authority has been adduced in support of such a 
proposition, and I do not think it can be maintained. In order to 
simplify the question, let it be supposed that Tyrrell had acquired 
no interest in the property, but that Read had offered him 5000/. to 
induce the respondent to purchase, and that they had been persuaded 
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by Tyrrell to buy at an excessive price. Of course they might 
have rescinded the contract, but could they in any manner have 
obtained the 5000£. on the ground that it belonged to them ? If 
by reason of the agreement between Read and Tyrrell, the respond- 
ent had been prevailed upon to give too large a sum for the pro- 
perty, they might have maintained an action on the case against both 
parties to the imposition upon them, and have recovered damages ; 
or they might have sued their agent, Tyrrell, for damages arising 
from the breach of duty, and they would probably have received 
an amount equal to the sum which he had improperly received as a 
fair measure of the injury which they had sustained. But the 
5000Z. itself, as a specific demand, they could in no manner have 
recovered. The unsold part of the property in the same manner 
cannot be directly reached by any proceeding of the respondent." 
These remarks of Lord Chelmsford, if detached from the facts of 
that case and the decree actually made, appear to give some support 
to the defendants' position here. 

The solicitor could be regarded as the agent of the bank only so 
far as the bank became the purchaser ; beyond that he had a right 
to deal for himself; yet the decree as modified did not allow him to 
make any gain out of the transaction taken as a whole. He was 
allowed to keep the unsold portion, but its value was deducted from 
the amount which he was allowed to receive from the clients in the 
statement of the account. Practically there was little if any differ- 
ence between the decree as made by the Master of the Rolls and as 
modified, in its effect upon the parties; and this seems to have been 
conceded in terms by Lord Ckanworth. The facts there in judg- 
ment and the decree even as modified, do not furnish a precedent in 
defendant's favor. 

Where a trustee retired from his office in consideration that his 
successor paid him a sum of money, it was held that the money so 
paid should be treated as a part of the trust estate, and be ac- 
counted for as such by the retiring trustee, on the ground that he 
could make no profit, directly or indirectly, from the trust pro- 
pertv or from his office of trustee : Sugden v. Crossland, 3 Smale 
& Gif. 192. 

In Gaskell v. Chambers, 26 Beav. 360, it appears the Eagle Ins. 
Co. desired to buy out the business of the London Mutual Ins. Co., 
and agreed to and did pay a specific consideration therefor, and by 
a secret agreement with the directors agreed to and did pay to them 
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the further sum of four thousand pounds as a compensation for 
the loss of their offices. These directors were held to be trustees 
for the corporation ; and it was also ruled that they received 
that sum by reason of their position as trustees, and must account 
therefor. 

These cases are all quite clear to the effect that the trustee will 
not be allowed to make gain to himself beyond his allowed compen- 
sation, by reason of his office and influence as such trustee. By 
accepting the office the director undertakes to give his judgment 
and influence to the interests of the corporation in all matters in 
which he represents or professes to represent it. That judgment 
and influence of right belongs to the corporation, and so does that 
which it produces ; and the bonds received by the director are its 
property, as between it and the defendant. The circumstance that 
they came from Peck, and not directly from the Mound City Ins. 
Co., is wholly immaterial. They came from the agent of that com- 
pany, and the extravagant amount paid Peck impresses one with 
the notion that more than fair commissions were included in the 
f 155,000. However that may be, what the director makes in his 
office as such, belongs to the corporation. It will not do to clog 
these principles of law applied to principal and agent, trustee and 
cestui que trust, with exceptions and modifications. They must 
not be whittled away. Whatever may be the practice in such cases, 
the agreement by which the bonds were acquired was an illegal 
contract, as well as a plain breach of duty. No court, it is true, 
would aid the defendant or the receiver, or the corporation of which 
he is the receiver, in recovering the bonds from Peck, for that 
would be to execute the illegal contract. Neither would a court 
assist Peck in recovering them back after the transaction was com- 
pleted. So, too, an agent may resist an accounting on the ground 
that the subject of the agency was illegal or against public policy : 
Story on Agency, sect. 235. But when the subject of the agency 
is entirely legal, and that was the case here, and profits are made 
by a violation of duty, it would be obviously unjust to 'allow the 
agent to reap the fruits of his own misconduct: Id., sect. 207. 
An agent is accountable to his principal for moneys that came into 
his hands as such, even if such amount be composed of usurious 
interest, and not collectable by the principal himself: Chinn v. 
Chinn, 22 La. Ann. 599. One party cannot hold back proceeds 

from another of whom he was representative, on the ground that 
Vol. XXXIV.— 16 
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there was illegality in the way of getting the money : Whart. on 
Contr. sect. 354. The defendant acquired the bonds while acting 
and professing to act in his capacity of director, and must be held 
to have received them in that capacity. The plaintiff's case is 
made out by the proof of these facts, and we are not concerned in 
the execution of the illegal agreement. 

As to the writ of error prosecuted by the receiver, we do not 
see that he has any right to the bonds which never came to the 
defendant. Wyman, who acquired them, is no party to this suit, 
held no fiduciary relation to the plaintiff's corporation. The receiver 
has elected to take the course here pursued, and must be content 
with such property as it will reach. 

This suit was begun 19th February 1879, five years and ten 
to fifteen days after Wyman received the bonds for himself and 
defendant. The agreement by which the bonds were acquired, and 
the receipt of the same are facts which were kept secret from all 
persons save those directly connected therewith, until 1878. 
Rumors were then afloat pointing to these facts. They were then 
brought to the attention of the court, soon thereafter this suit was 
begun, defendant pleaded the five years statute of limitations, and 
plaintiff replied that the fraud was not discovered until within five 
years next before the commencement of the suit. 

Sect. 3230, R. S., specifies five different classes of civil actions, 
(other than those for the recovery of real estate), which can only 
be commenced within five years after the cause of action shall have 
accrued. The fifth is, " an action for relief on the ground of fraud, 
the cause of action in such case to be deemed not to have accrued 
until the discovery by the aggrieved party, at any time within ten 
years, of the facts constituting the fraud." 

Our statute of limitations applies to equitable, as well as legal 
causes of action, and we agree with counsel for the defendant that 
this clause under consideration, should be considered in the light of 
the former equity rules, the place of which, in many respects at 
least, it was designed to take. Beyond doubt the statute does not 
now, and never did run against an express continuing trust in favor 
of the trustee; certainly not until he openly repudiates the trust: 
Johnson v. Smith, 27 Mo. 591 ; Smith v. Recards, 52 Id. 581 ; 
56 Id. 553. Conceded it must be, that by the equity rules the 
statute was not applied by way of analogy in cases of actual fraud 
until the discovery of the fraud. But is it true, as is contended 
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here, that by those rules the statute was applied without regard to 
the time of discovery in case of constructive frauds and trusts ? 

It was said by Scott, J., in Keetoris Heirs v. Keeion's Adm'r, 
20 Mo. 541, " In cases of resulting implied and constructive trusts, 
where a party is to be constituted a trustee by a decree of a court 
of equity, founded on fraud, it is well settled as a rule of equity, 
that the statute of limitations and presumptions from lapse of time, 
will operate. With regard to the statute of limitations, it will run 
from the time that the facts are brought home to the knowledge of 
the party." See also Perry on Trusts, sects. 228 and 230; 1 Dan. 
Ch. Plead. 669 ; Hunter v. Hunter, 50 Mo. 445 ; Angell on Lim., 
sect. 470. In the case last cited the defendants were the uncles 
and agents of the plaintiffs for the management and sale of their 
lands; they purchased the lands, with the value of which the 
plaintiffs were not familiar, at an under value ; they then sold the 
same at an advanced price. It was a suit to establish a construc- 
tive trust for the profits arising from the re-sale. It was there 
said : " If a party is in possession of, or has notice of, the main 
facts constituting the fraud, the statute will commence running 
from that time." The difference of opinion expressed in that case 
and the subsequent one of Rogers v. Brown, 61 Mo. 187, is not 
pertinent to any inquiry here, for this case in no way concerns real 
estate. 

Many authorities do hold that in cases of constructive trusts and 
frauds, the statute will begin to run without regard to the time of 
the discovery. This appears to be due to the fact that often in 
such cases the facts are open, and the law frequently draws its con- 
clusion without regard to the motives, because of the confidential 
relation of the parties. Much we think depends upon the fact 
whether the fraud is a secret or open one. If the substantial facts 
constituting the fraud in cases like the one under consideration 
were open, it is believed under the equity rules the statute of lim- 
itations would have been applied at once ; but if the facts were in 
their nature secret and were unknown, it is believed the statute 
would not begin to run until they were discovered, there being no 
want of diligence on the part of the complainant. Here the fraud 
consists in professing to act for and in the interest of the corpora- 
tion, as was defendant's duty, when in reality he was acting for 
himself and for his private gain. The agreement under which 
this was done was in its very nature a secret one, one which the 
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corporation would not naturally suspect, and one which would not 
be revealed by any act openly done. Of course here, simple 
knowledge of the existence of the agreement and acquisition of 
the bonds thereunder, brought home to the plaintiff or the corpora- 
tion of which he is receiver, would start the statute, and from that 
time it would continue to run, notwithstanding the subsequent ap- 
pointment of the receiver. This knowledge was not acquired until 
much more than fifteen days after the receipt of the bonds by 
Wyman. The circumstances by which the transaction was discov- 
ered show there was no laches on the part of the plaintiff or his 
corporation. 

We conclude the clause of the statute before noted applies to 
this case, and under it the cause of action is not barred. 

A contract founded on a champertous consideration is illegal, 
against public policy and void : Duke v. Harper, 66 Mo. 55. In 
that case the contract, there in question, was held not to be cham- 
pertous because the attorneys did not bind themselves to pay any 
portion of the expenses of the litigation. 

Where the right of the plaintiff, which he seeks to enforce, is 
derived under a title founded on his champerty, the suit must fail. 
Courts are not organized for the purpose of enforcing such contracts. 
Many of the authorities cited by defendant go to this extent and no 
farther, some of them do appear to hold that where there is a cham- 
pertous contract by which the suit is prosecuted, and that fact comes 
to the knowledge of the court, it should dismiss the suit : Barber 
v. Barber, 14 Wis. 143; Webb v. Armstrong, 5 Humph. 381. 
Others appear to give a qualified approval to the doctrine. On the 
other hand a number of cases hold that the fact that the suit is being 
prosecuted under a champertous contract is no defence, and that the 
illegality of such a contract can only be set up when it is sought to 
enforce the contract : Hilton v. Woods, L. R., 4 Eq. Cas. 432 : Whit, 
ney v. Kiriland, 27 N. J. Eq. 333 ; Allison v. Bd. Co., 42 Iowa 
274 ; Oourtright v. Burns, 3 McCrary 60. Unless the plaintiff's 
title by which he seeks to enforce a right is infected by a champer- 
tous contract, we see no reason why the suit may not proceed, though 
such a contract may exist as between the plaintiff and his attorney. 
It is time enough to turn a party out of court when he asks the aid 
of a court to enforce such a contract. This is in substance the rule 
as to most illegal contracts, and there is no good reason at this day 
for making an exception in this class of contracts. 
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Certain policy holders brought to light the facts upon which this 
suit is founded, and were permitted by the court to prosecute the 
same in the name of the receiver upon indemnifying him, and as a 
consequence the funds in his hands, against the payment of costs. 
These policy holders were but protecting their own rights. They could 
not well sue in their own names. In such cases it is not an uncommon 
thing for cautious courts to require that the officer be made safe 
against costs of long and tedious suits. Thus far there is no element 
of champerty in the defence. It would seem the defendant offered 
to prove that the attorney by whom the suit was instituted and who 
represented these policy holders gave the bond, and further that he 
had an agreement with the receiver by which he was to have a cer- 
tain portion of the avails of the suit for his services. In view of 
this offer let it be conceded for the purposes of this case without 
deciding the question that the agreement between the attorney and 
the receiver was champertous, still applying the principle before 
announced, that constituted no defence to this action. The receiver's 
account will come before the court for its approval, and it will be 
time enough then to examine into the question of the validity of 
the agreement. The plaintiff's title is in no wise affected by the 
illegal agreement even if any there was. We do not think public 
policy requires the courts to turn aside and investigate such side 
issues. The judgment in this case, from which both parties came 
to this court, is affirmed. 

Henry, C. J., dissents. The other judges concur. 

Fiduciary Character of Directors to the Agency *276 et seq., sect. 4 ; Pierce on 

Corporation and Duties springing from Railroads 45, and cases ; Pearson v. 

such Relations — The relation of direc- Concord Rd. Co., (N. H. S. C), 16 

tors and officers to the corporation is Rep. 463, and cases ; European Rd. Co. 

fiduciary ; they are trustees and agents v. Poor, 59 Me. 277 ; Butt v. Wood, 

of the corporation and stockholders ; 38 Barb. 188 ; York, frc, Rd. v. Bud- 

they occupy a position of the highest son, 16 Beav. 499; Baler. Bridge Co., 

trust and confidence ; and the utmost 8 Kan. 466 ; Port y. Russell, 36 Ind. 

good faith is required in the exercise of 60 ; Bank v. Downey, 53 Cal. 463 ; 

the powers conferred upon them : Green's Corbett v. Woodward, 5 Saw. C. C. 403. 

Brice's Ultra Vires 477, 478, n. a; " Whether a director of a corporation 

Morawetz on Priy. Corp., sect. 243, and is to be called a trustee or not in the 

cases ; Boyle v. Plattsburgh, frc, Rd., strict sense of the word, there can be no 

54 N. Y. 314, 328; Cumberland Coal doubt that his character is fiduciary, 

Co. v. Sherman, 30 Barb. 553, 559, being entrusted by others with powers 

577; 3 Pomeroy's Eq. Jur., sects. which are to be exercised for the common 

1088-1090; Woods' Field's Corp., 2d and general interests of the corporation :" 

ed., sects. 154, 155 ; Ewell's Evans's Boyle v. Plattsburgh, frc., Rd., supra. 
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" The relation between directors of a 
corporation and its stockholders is that 
of trustee and cestui que trust :" Butt v. 

Wood, supra. Theirs is an office of 
trust. "Persons who become directors 
of a corporation, place themselves in the 
situation of trustees, and the relation of 
trustee and cestui que trust is thereby 
created between them and the stock- 
holders:" per Komilly, M. R., in The 

York Sf Midland Rd. v. Hudson, 16 
Beav. 99. They must be held as occu- 
pying a fiduciary relation to the stock- 
holders, for and in behalf of whom 
they act :" per Appleton, C. J., in 
European, Src, Ed. v. Poor, 59 Maine 
277. They are in regard to all matters 
entered into in behalf of the stockholders 
to be treated as agents : Luxembourg 
Rd. v. Magnay, 25 Bear. 586. 

And as trustees and agents of the cor- 
poration and of the stockholders, they 
are subject to the strict rules which gov- 
ern the relations of trustee and cestui que 
trust, in all their dealings as directors of 
the corporation : Wardell v. Railroad, 
103 U. S. 657, 658, and cases; s. o. 4 
Dill. C. C. 330 ; Luxembourg Rd. v. 
Magnay, 25 Beav. 586 ; Corbett v. 
Woodward, 5 Saw. C. C. 403 ; Bliss v. 
Matteson, 45 N. Y. 22 ; s. c. 52 Barb. 
335 ; Koehler v. Black River, Src, Rd., 

2 Black 715, 720; Charitable Corp. v. 
Sutton, 2 Atk. 404 ; Robinson v. Smith, 

3 Paige Ch. 222 ; s. c. 24 Am. Dec. 212 ; 
Flitcraft's Case, 21 L. R., Ch. Div. 
519 ; s. c. 52 Law Jour. R. (N. S.) 
27 ; Jones v. Morrison, 31 Minn. 140, 
et seq.; San Diego v. Railroad, 44 Cal. 
106. " Out of the identity of these rela- 
tions necessarily spring the same duties, 
the same dangers, and the same policies 
of the law :" Bedford v. Bowser, 48 
Penn. St. 29 ; Abbot v. American Hard 
Rubber Co., 33 Barb. 578 ; Overend 
Gurney Co. v. Gibb, 42 L. J. Ch. 67 ; L. 
R., 5 Eng. & Irish App. 480. 

Hence as such trustee or agent, a di- 
rector cannot legally exercise his powers 
for his own personal ends against the 



interests of his beneficiary ; he cannot 
make profits out of the trust property or 
his office, nor assume a position antago- 
nistic to his fiduciary character. He is 
required to exercise the highest good 
faith in executing his trust ; is strictly 
accountable for all losses occasioned by 
breach of or neglect of duty ; must turn 
over to the cestui que trust all profits 
realized from the trust property or office : 
Goodin v. Cincinnati, Src, Rd., 18 Ohio 
St. 183 ; 2 Lind. on Part. (Ewell's ed.), 
*591 ; 1 Perry on Trusts, I 427 ; Sud- 
gen v. Crossland, 3 Sm. & G. 192 ; 
Sloo v. Law, 3 Blatch. 459 ; Jackson v. 
Ludeling, 21 Wall. 625 : Bain v. Brown, 
56 N. Y. 285 ; Ackerman v. Helsey, 38 N. 
J. Eq. 501 ; s. o. Am. & Eng. Corp. 
Cases 239 ; Penna. Rd. Co.'s Appeal, 80 
Penn. St. 265 ; Abbot v. Am. Bard Rub- 
ber Co., 33 Barb. 578; Peabody v. Flint, 
6 Allen 52, 56, et seq. 

Many cases hold that the rule which 
forbids a trustee from dealing with the 
trust property in his personal capacity, is 
so strict that it inhibits all inquiry into 
the fairness of the transaction : Story on 
Agency (9th ed.), sects. 210, 211, pp. 
239, 247 ; 1 Story's Eq. Jur. (1 1th ed.), 
322, p. 340 ; Pars, on Cont. (7th ed.) 
87; Ashuelot v. Elliot, 57 N. H. 397; Lovo- 
ther v. Lowther, 13 Ves. 103 ; East India 
Co. v. Henchman, 1 Ves. Jr. 289 ; 
Davoue v. Fanning, 2 Johns. Ch. 252 ; 
McConnellv. Gibson, 12111. 128; Dwight 
v. Blackmar, 2 Mich. 330 ; Michoud v. 
Girod, 4 How. 503 ; Green v. Sargeant, 
23 Vt. 466 ; Aberdeen Ry. v. Blaikie, 
1 Macq. 461 ; Gardner v. Ogden, 22 
N. Y. 327; Duncomb v. Rd., 84 Id. 
190; Coleman v. Second. Ave Rd., S8 
Id. 201 ; Barnes v. Brown, 80 Id. 527 ; 
Raisin v. Clark, 41 Md. 158; s. c. 20 
Am. R. 66 ; Rice v. Wood, 113 Mass. 
133 ; Marsh v. Whitmore, 21 Wall. 178 ; 
Goodin v. Canal Co., 18 Ohio St. 169 ; 
Railroad v. Kelly, 77 111. 426 ; Currier 
v. Green, 2 N. H. 225 ; Perkins v. Thomp- 
son, 3 N. H 144; Brackett v. Tillot- 
son, 4 Id. 208 ; Remick v. Butterfield, 
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31 Id. 70 ; Eoitt v. Webb, 36 Id. 158, 
163; Sparliawk v. Allen, 21 Id. 9; 
French v. Currier, 47 Id. 88 ; Hoit v. 
Russell, 56 Id. 559 ; Holt v. i?oft, 1 Ch. 
Cas. 190; Coles v. Trecothick, 9 Ves. 
234; JSr />arte Hughes, 6 Id. 617; £ar 
parte Bennett, 10 Id. 385 ; Oliver v. 
Court, 8 Price 127 ; Fox v. Mackreth, 2 
Bro. Ch. 400; York Building Co. v. 
Mackenzie, 8 Bro. P. C. 42 ; Molony v. 
Kernan, 2 Dru. & War. 31 ; Murphy v. 
O'Shea, 2 Jones & Lat. 422 ; A/oore v. 
Moore, 1 Seld. 256; Conger v. Ring, 11 
Barb. 356 ; Pensonneau v. Bleakley, 14 
III. 15 ; CVufe v. Barron, 2 Mich. 330 ; 
Allen v. Bryant, 7 Ired. Eq. 276 ; WfaVe 
v. Trotter, 14 Sm. & M. 30; Buell v. 
Buckingham, 16 la. 284 ; Hatch v. Hatch, 
9 Ves. 297 ; Whelpdale v. Cookson, I 
Ves. Sr. 9 ; Hughes v. Wataon, Scotland 
1846 ; Hall v. Brown, 3 Bro. C. C. 177 ; 
Keech v. Sandford, 3 Eq. Cas. Abr. 741 ; 
In re Bloye's Trust, 1 Mac. & G. 488 ; 
Ex parte James, 8 Ves. 337 ; Ogden v. 
Murray, 39 N. T. 202 ; Torreyv. Bank, 
9 Paige 649 ; Jetcett v. Miller, 10 N. 
Y. 402 ; Van Epps v. Van Epps, 9 
Paige 237 ; Bergen v. Bennett, 1 Caines 
Cas. 19; Munro v. Allaire, 2 Id. 183; 
Yeakell v. Litchfield, 13 Allen 417 ; 4 
Kent's Com. 438. 

Other cases permit an investigation of 
the transaction, yet where such inquiry 
may be had, the burden is upon the trus- 
tee or agent to vindicate his dealings 
from all suspicion, and establish their 
perfect fairness and equity : Cruce v. 
Cruce, 81 Mo. 676, 685 ; Cumberland 
Coal $■ Iron Co. v. Parish, 42 Md. 598 ; 
Rice's Appeal, 79 Penna. St. 168, 204; 
Pairo v. Vickery, 37 Md. 467 ; Flagg v. 
M. Ry. Co., 21 Am. Law Reg. 775; 
St. James' Church v. Church of Redeemer, 
45 Barb. 356 ; Pearson v. Concord Rd., 
16 Rep. 463, 464 ; Rolling Stock Co. v. 
Rd., 34 Ohio St. 466; 1 Story's Eq. 
Jur. (11th ed.) sects. 311, pp. 321, 322 ; 
1 Perry on Trusts (2d ed.), sect. 209 ; 
Pierce on Railroads 36 ; Morawetz on 
Priv. Corp., sec. 245 ; Angell & Ames on 



Corp. (11th ed.), sect. 233, n. a, sect. 
312; Adams's Doctrine of Equity 60; 
Beeson v. Beeson, 9 Penn. St. 280 ; 
Ashhurst's Appeal, 60 Id. 290 ; McNeils 
v. Gates, 41 Ark. 264, 269. 

If such fairness is not established, 
courts of equity treat the case as one of 
constructive fraud : 1 Story's Eq. Jur. 
(11th ed.) sect. 311, 321, 322; Cum- 
berland Coal $• Iron Co. v. Parish, 42 
Md. 598 ; Pairo v. Vickery, 37 Id. 467. 
Fraud need not be established to com- 
pel the trustee or agent to account for 
profits realized out of the trust property 
or his office : Davoue v. Fanning, 2 John. 
Ch. 255, 260 ; N. Y. Cent. Ins. Co. v. 
Nat. Prot. Ins. Co., 14 N. Y. 85, 91 ; 
Conkey v. Bond, 36 Id. 427, 429 ; Gillett 
v. Peppercorne, 3 Beav. 78, 84 ; Currier 
v. N. Y., Src„ Rd., 35 Hun (N. Y.), 
355 ; Marsh v. Whitmore, 21 Wall. 178, 
183; Michoud v. Girod, 4 How. 503; 
Flagg v. Manhattan Ry. Co., 21 Am. 
L. Reg. (N. S.), 787, 788 ; Greenlaw 
v. King, 3 Beav. 49, 61 ; Ex parte 
James, 8 Ves. 337, 344 ; Metropolitan 
Elevated Rd. v. Manhattan Elevated Rd., 
1 1 Daly's Rep. 373, 473 et seg. 

He must account for all profits impro- 
perly made, for all moneys improperly 
received, and for losses occasioned by 
breaches of trust or neglect of duty. 
For instance, contracts with the corpo- 
ration in which the trustee is interested : 
Jackson v. Ludeling, 21 Wall. 616; 
Hoffman v. Coal Co., 16 Md. 486; 
Brewster v. Stratrnan, 4 Mo. App. 41 : 
European Rd. v. Poor, 59 Me: 277 ; 1 
Story's Eq. Jur. (11th ed.), 339, sect. 
321; 1 Lindley on Part. 553, 590; 
Mercantile Mut. Ins. Co. v. Hope Ins. 
Co., 8 Mo. App. 408 ; Wardell v. Union 
P. Rd., 103 U. S. 651, 658, 8. C. 4 
Dill. C. C. 330; Gilman, Spc-, Rd. v. 
Kelly, 77 111. 426, 434; U. S. Rolling 
Stock Co. v. Atlantic Rd., 34 Ohio St. 
450, 465 ; Mower v. Staples, 32 Minn. 
284, 289 ; Pierce on Railroads 43, and 
cases ; Ewell's Evans on Agency, sect. 
4, p. 375, et seg.; Stewart v. Lehigh Vol- 
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ley Rd., 38 N. J. L. 522 ; Paine v. 
Louisville Rd., 31 Ind. 283; Green's 
Brice's Ultra Vires 479, 480, n. a ; 
Bogle v. Rd., 54 N. Y. 314, 328, 329 ; 
Aberdeen Ry. v. Blakie, 1 Macq. H. 
L. Cas. 461 ; Harts v. Brown, 77 
111. 226 ; Mayor v. Innman, 57 Ga. 370 ; 
Afford v. Miller, 32 Conn. 543 ; Polar 
Star Lodge v. Sime, 16 La. Ann. 76! 
Railroad v. Bowler, 9 Bush 468 ; Jones 
v. Ark. Ayr. §• Much. Assoc, 38 Ark. 
17 ; Blake v. Rd., 56 N. Y. 485 ; Port 
v. Russell, 36 Ind. 60, 64. He must 
restore all profits made out of the trust 
property, " to the utmost extent :" The 
York, Sj-c., Rd. v. Hudson, 16 Beav. 485 ; 
Parker v. McKenna, L.R., 10 Oh. Ap. 
96 ; 1 Lindley on Part. 576, 587, 588 
(Ewell's ed.) ; Pomeroy v. Benton, 57 
i\Jo. 531, s. c. 77 Mo. 64, (full state- 
ment of the law) ; 1 Perry on Trusts 
(3d ed.) 250, sect. 207 ; Id. 538, sect. 
432 ; Ryan v. L. A. &• N. W. Ry., 
21 Kansas 365, 398 ; Bank v. Downey, 
53 Cal. 466, s. c. 31 Am. Bcp. 62 ; 
Mercantile Credit Assoc, v. Coleman, L. 
R., 6 H. Lds. 189 ; Paine v. Rd., 31 
Ind. 282 ; Koehler v. Black River Falls 
Iron Co., 2 Black 720 ; Morawetz on 
Priv. Corp., sect. 244 ; .Field on Corp., 
sect. 174, and note 3; Id., sect. 175; 
Woods's Field on Corp. (2d ed.), sect. 
156 ; Gilman, Sj-c, Rd. v. Kelly, 77 111. 
426, 435 (full statement of the law) ; 
Green's Brice's Ultra Vires 477—8, and 
cases in note a ; Id. 480, 4S1, 482; 
Jackson v. Ludeling,2l Wall. 616; Par- 
sliall's Appeal, 65 Penn. St. 224 : Tyr- 
rell v. Bank of London, 10 H. Lds. C. 
26 ; Foss v. Ilarbottle, 2 Hare 46 1 ; 
Brewer v. Boston Theatre, 104 Mass. 
395 ; Gregory v. Patchett, 33 Beav. 595 ; 
Atwool v. Merryweather, L. R., 5 Eq. 
464 n. ; Barnes v. Brown, 80 N. Y. 535 ; 
Benson v. Hawthorne, 1 Y. & C. (Ch.) 
326 : Gaskell r. Chambers, 26 Beav. 360 ; 
9 Eq. Rep. 480 ; King v. Wise, 43 Cal. 
628, 634 ; 1 Perry on Tr. (3d ed.), sect. 
429 ; Morrison v. Ogdensburg Rd., 52 
Barb. 173; Simons v. Vulcan Oil $■ 



Mining Co., 61 Penn. St. 202, 217. If 
losses result to the beneficiary in conse- 
quence of illegal acts : 1 Lindley on 
Part. (Ewell's ed.), 592 ; Society of 
Practical Knowledge v. Abbott, 2 Beav. 
559 ; Ackerman v. Halsey, 38 N. J. Eq. 
501, s. c. 1 Am. and Eng. Corp. Cas. 
239 ; as in carrying on a rival business : 
Lengle v. Nat. Ins. Co., 45 Mo. 109; 
Glassington v. Thwaites, 1 Sim. & St. 
124 ; England v. Curling, 8 Beav. 129 ; 
Brewster v. Stratman, 4 Mo. A pp. 42 ; 
Covington Rd. v, Botvler, 9 Bush (Ky.), 
468; Mc Allen v. Woodbock, 60 Md. 
174; Stewart v. Lehigh Valley Rd., 38 
N. J. L. (9 Vroom) 505 ; Gardner r. 
Butler, (N. J.), 3 Stewart 702, 721; 
Drury v. Cross, 7 Wall. 299 ; Meeker v. 
Winthrop Iron Co., 17 Ped. Rep. 48 ; 
or in speculating in the trust property, 
as in purchases and sales, the trustee 
must make good the loss. " Directors 
cannot sell to or for themselves." They 
cannot unite in themselves the opposite 
characters of buyer and seller : 1 Story's 
Eq. Jur. (11th ed.), sect. 321 ; Cook v. 
Berlin Woollen Co., 43 Wis. 433 ; Cum- 
berland Coal 4' I? ™ Co. v. Sherman, 30 
Barb. 553, s. c. 8 Am. Law Reg. 333 ; 
Cumberland Coal $■ Iron Co. v. Parish, 
42 Md. 598 ; Colemanv. Second Av. Rd.. 
38 N. Y. 201. 

Joint Liability. — Nor is the liability 
confined to the director, trustee or agent 
who actually participates in the wrong, 
but he is liable for the spoliations of co- 
trustees of which he had notice, or which 
he might have prevented by proper dili- 
gence : Joint Stock Discount Co. v. Brown, 
L. R., 8 Eq. Cas. 381 ; Land Credit Co. 
v. Lord Fermroy, L. R., 5 Ch. App. Cas. 
763 ; Ryan v. Rd., 21 Kansas 365 ; Si- 
mons v. Vulcan Oil Co., 61 Penn. St. 
202 ; Robinson v. Smith, 3 Paige Ch. 
222, s. c. 24 Am. Dec. 212 ; Heath v. 
Erie Rd., 8 Blatchf. 347, 41 1. 

Where trustees are jointly implicated 
in a breach of trust, the beneficiary may 
hold either one or all for the whole loss ; 
Wilkinson v. Parry, 4 Russ. 272 ; Lewin 
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on Trusts, 8th ed. 1S85, p. 988, par. 
31 ; Chancellor v. Morecraft, 1 1 Beav. 
264 ; Lyse v. Kingdon, 1 Collyer 184 ; 
2 Perry on Trusts, 3ded., p. 496, sect. 
848 ; Wilson v. Moore, 1 M. & K. 146 ; 
Story's Eq. PI., 9th ed., sect. 213, pp. 
199, 200, and cases ; 2 Story's Eq. Jur., 
11th ed. sect. 1280, p. 596; Id. sect. 
1257 ; Franco v. Franco, 3 Vcs. 75; 
Rehden v. Wesley, 29 Beav. 215 ; Jen- 
kins v. Robertson, 1 Eq. Rep. 123 ; Rich- 
ardson v. Jenkins, 1 Drewry 477, 483 ; 
Walker v. Symonds, 3 Swanst. 75 ; May 
v. Selby, 1 Y. & Coll. Ch. 235 ; Brid- 
get v. Haines, 1 Coll. 72. 

Active participation in the misfeasance 
is not required, nor actual knowledge 
that an abuse of trust is intended ; silent 
connivance is sufficient to charge the 
trustee, when it may be observed to af- 
ford the means of rendering the miscon- 
duct of the others effective : Weetjen v. 
Vibbard, 5 Hun (N. Y.) 265 ; 2 Story's 
Eq. Jur., 11th ed., p. 590, sect. 1275. 
Negligence or supine indifference on the 
part of the trustee respecting his duties 
to the trust, although he had no hand in 
the spoliation, is sufficient to charge him : 
Robinson v. Smith, 3 Paige Ch. 222 ; s. 
C. 24 Am. Dec. 212 ; Percy v. Millau- 
don, 3 La. 568 ; Smith v. Pettiyrew, 34 
N. J. Eq. 216 ; Charitable Corp. v. Sut- 
ton, 2 Atk. 400. 

Ratification and Acquiescence. — Of 
course the beneficiary may ratify the acts 
of the trustee when the latter occupied 
these dual positions, as buyer and "seller, 
&c, and will thus be barred from relief, 
or he may assent to them by his silence ; 
but acquiescence to produce a bar must 
take place with full knowledge, by the 
beneficiary, of all facts ; and many 
cases hold that it must also be with full 
knowledge of his legal rights arising 
from those facts. Nothing short of this 
will amount to such acquiescence as will 
defeat the liability of a defaulting fidu- 
ciary : 2 Pomeroy's Eq. Jur., sect. 1083, 
p. 662 ; Hoffman Steam Coal Co. v. 
Cumberland Coal Co., 16 Md. 456 ; 
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Ryan v. Leavenworth Rd., 21 Kan. 365, 
406 ; Oilman Rd. v. Kelly, 77 111. 426 ; 
Kerr on Eraud and Mistake, pp. 156, 
300, 302 ; 1 Lindley on Part. (Swell's 
ed.) 538; Wardell v. Railroad, 103 U. 
S. 651 ; 8. c. 4 Dill. C. C. 330 ; Mora- 
wetz on Priv. Corp., sect. 242 ; Pickering 
v. Stephenson, L. R., 14 Eq. 322 ; Mi- 
nor v. Mechanics' Bank, 1 Pet. 46, 71 ; 
Salem Bank v. (Gloucester Bank, 17 
Mass. 1, 30 ; St. James Church v. Church 
of Redeemer, 45 Barb. 356 ; City of 
Oakland v. Carpentier, 13 Cal. 540, 
552. The doctrine of ratification pro- 
ceeds upon the principle that such con- 
tracts are not void, but voidable only at 
the objection of the cestui que trust. See 
cases, supra. 

Laches. — So the beneficiary will be 
denied relief if he suffers the transac- 
tions to stand an unreasonable length of 
time, without taking the proper steps to 
rescind them : Chapman v. Madison Rd. , 
6 Ohio St. 1 19 ; Peabody v. F/i,it,6 Allen 
57; Tash v. Adams, 10 Cush. (Mass.) 
252 ; Samuel v. Holladay, 1 Woolv. 
416. But that the defaulting trustee 
may invoke laches as a defence, there 
must be full and complete knowledge on 
the part of the cestui que trust, of all of 
the facts of the dealings, and where such 
knowledge is wanting, this plea is un- 
availing : Twin Lick Oil Co. v. Marbury, 
91 U. S. 587, 593 ; Badger v. Badger, 
2 Wall. 87, 92, 93 ; Harwood v. Rd., 
17 Id. 78 ; Gilman Rd. v. Kelly, 77 
111. 426, 437 ; Hoffman Steam Coal Co. 
v. Cumberland Co., 16 Md. 456, 468, and 
cases cited in opinion, pp. 468-470 ; 
Ryan v. Rd., 21 Kan. 365, 404 ; Oak- 
land v. Carpentier, 13 Cal. 540, 552. 

Limitation. — In these cases it is the 
duty of the beneficiary to make com- 
plaint and adopt measures to avoid such 
transactions, within a reasonable time 
after he has become fully acquainted with 
all the facts. But what is such reason- 
able time must, of course, be determined 
by the chancellor, upon the circum- 
stances of each particular case. No 
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general rule can be formulated. Mr. 
Justice Miller, in Twin Lick Oil Co. v. 
Marbury, 91 U. S. 591, says: "The 
doctrine is well settled that the option to 
avoid such sale must be exercised within 
a reasonable time. This has never been 
held to be any determined number of 
days or years, as applied to every case, 
like the statute of limitations, but must 
be decided in each case upon all ele- 
ments of it which affect that question. 
There arc generally the presence or ab- 
sence of the parties at the place of the 
transaction, their knowledge or ignorance 
of the sale and of the facts which render 
it voidable, the permanent or fluctuating 
character of the transaction, as affecting 
its value, and the actual rise or fall of 
the property in value during the period 
within which this option might be exer- 
cised. In fixing this period in any par- 
ticular case, we are but little aided by 
the analogies of the statute of limita- 
tions ; while, though not falling exactly 
within the rule as to the time for re- 
scinding, or offering to rescind, a con- 
tract by one of the parties to it for actual 
fraud, the analogies are so strong as to 
give to this latter great force in the con- 
sideration of the case. In this class of 
cases the party is bound to act with rea- 
sonable diligence as soon as a fraud is 
discovered or his right to rescind is gone. 
No delay for the purpose of enabling the 
defrauded party to speculate upon the 
chance which the future may give him of 
deciding profitably to himself, whether he 
will abide by his bargain, or rescind it 
is allowed in a court of equity." 

In Harwood v. Rd., 17 Wall. 81, it is 
said : " Without reference to any statute 
of limitations, the courts have adopted 
the principle that the delay which will 
defeat a recovery must depend upon the 
particular circumstances of each case." 
The Supreme Court of Missouri, after 
citing a number of cases, said, in Kitchen 
v. Rd., 69 Mo. 265: "The doctrine as 
recognised in the above eases is that the 
option to avoid such a sale, as is here 



complained of, must be exercised within 
a reasonable time, and unless so exer- 
cised equitable relief will be denied, 
especially when new rights, equities and 
interests have arisen, and the parties 
cannot be restored to their original posi- 
tion." In Graham v. Birkenhead, 2 
McN. & G, 156, eighteen months was 
considered too long. In Badger v. Badger, 
2 Wall. 87, 92, 93, it is said where the 
trust is clearly established and the facts 
have been fraudulently concealed by the 
trustee from the knowledge of the cestui 
que trust, lapse of time will not bar the 
latter' s rights. In Marsh v. Wldtmore, 
21 Wall. 178, an attorney sold bonds of 
a client at public sale and bought them in 
himself, and the client was fully aware 
of the purchase and acquiesced in it for 
twelve years ; held too late to impeach 
the sale. In Vigers v. Pike, 8 CI. & 
Fin. 562, 650, a trustee of the company 
made a contract with a third person from 
which he realized a profit at the expense 
of the company. The company had full 
knowledge of all the facts and acquiesced 
in it for a considerable length of time ; 
held, it conld not be rescinded. The 
court said the defendant cannot raise a 
more effectual bar "than by showing 
that the plaintiff, who, from the begin- 
ning, cognisant of all of the matters com- 
plained of, or after full information con- 
cerning them, continued to deal with the 
property, and even to exhaust in the 
enjoyment as by working the mines." 
In Wentworth v. Lloyd, 32 Beav. 467, 
an agent purchased property of his prin- 
cipal in his representative capacity. The 
principal had full knowledge of it and 
did not bring suit for six years ; held, too 
late. See, also, Gregory v. Patchett, 33 
Beav. 595 ; Hazelhurst v. Savannah Rd., 
43 Ga. 13, 56 ; Cozart v. Ga. Rd. Sf 
Banking Co., 54 Ga. 379 ; 2 High on 
Inj. (2d ed.) sect. 1229, p. 803; Id. 
sect. 1205, p. 792 ; Id. sect. 1206, p. 
793. 

Lapse of Time will not Bar Direct 
Trust. — It is a well-settled principle of 
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equity that lapse of time will not bar a 
continuing and subsisting trust — one 
that will be recognised only in a court 
of equity, as between trustee and cestui 
que trust: Lewin on Trusts (8th ed, 
1885) 863 ; Perry on Trusts (3d ed.), 
sect. 228 ; Decouche v. Savetier, 3 
Johns. Ch. 190.216; Cholmondeley v. 
Clinton, 2 Merivale 360 ; Scott v. Had- 
dock, 1 1 6a. 258, 263 ; Stone v. Stone, 
L. R., 5 Ch. App. 74 ; Woodhouse v. 
Woodhouse, L. R., 8 Eq. 514; Car- 
penter v. Cushman, 105 Mass. 417 ; 
Kane v. Bloodgood, 7 Johns. Ch. 90 ; 
Bailey v. Barnett, 12 Mo. 3 ; Dillon v. 
Bates, 39 Id. 292 ; Hill v. Bailey, 8 
Me. App. 85, 89. In such cases the 
Statute of Limitations is inapplicable : 
Bright v. Legerton, 29 Beav. 60 ; 
Obee v. Bishop, 1 De G., F. & J. 
137. An agent who stands in a fidu- 
ciary relation to his principal cannot 
claim advantage of lapse of time : 
Burdick v. Garrick, L. R., 5 Ch. App. 
233. "The question is, in effect, 
whether delay will purge a fraud ? 
Never while I sit here ! Every day 
adds to its injustice and multiplies its 
oppression," per Lord Nokthington, 
in Alden v. Gregory, 2 Eden 280. " It 
is certainly true that length of time is no 
bar to a trust — clearly established trust ; 
and in cases where fraud is imputed and 
proved, length of time ought not, on 
principles of eternal justice, to be ad- 
mitted to repel relief. On the other 
hand it would seem that the length of 
time during which the fraud has been 
successfully concealed and practiced, is 
rather an aggravation of the offence, 
and calls more loudly upon a court of 
equity to give ample and decisive 
relief," per Strong, J., in Prevost v. 
Gratz, 6 Wheat. 481. "No length of 
time can prevent the unkennelling of a 
fraud ;" per Lord Erbkine, quoted in 
Badger v. Badger, 2 Wall. 92. 

But that lapse of time may not con- 
stitute a bar the trust must be direct and 
exclusive, cognisable in a court of 



equity, and the question between the 
trustee and cestui que trust : McCand- 
less's Estate, 61 Penn. St. 9 ; 2 Story's 
Eq. Jur. (11th ed.) sect. 1520 a, p. 
851 ; 2 Pomeroy's Eq. Jur., sect. 1083, 
p. 662 ; Phillippiv. Phillippi, 116 U. S. 
Rep. 151. 

' ' The trusts intended by a court of 
equity not to be reached or affected by 
the Statute of Limitations, are those 
technical and continuing trusts which 
are not at all cognisable at law, but 
fall within the proper, peculiar and 
exclusive jurisdiction of courts of 
equity: " Johnson v. Smith's Admr., 27 
Mo. 591. See Carr v. Thompson, 87 
N. Y. 160 ; Ashhursl's Appeal, 60 Penn. 
St. 290; Sogers v. Brown, 61 Mo. 
187. 

Many cases hold that the Statute of 
Limitations may be invoked in all cases 
where the trust is raised by implication 
of law, and where an action at law 
could be maintained to recover the 
money affected by the trust : Barbien v. 
Barbien, 23 How. 207 : Robinson v. 
Hook, 4 Mason 152, and cases cited ; 
Wells v. Perry, 62 Mo. 573 ; Smith v. 
Ricords, 52 Id. 581 ; s. c. 56 Id. 553 ; 
Keeton v. Keeton, 20 Id. 530. 

Courts of equity frequently follow by 
analogy the Statute of Limitations, as 
adopted by the law courts, in proceed- 
ings like in the principal case. But in 
purely equitable actions courts of equity 
usually "act solely upon their own in- 
herent rules, altogether outside of and 
independent of the Statute of Limita- 
tions : " Kelly v. Hurt, 74 Mo. 561. 
If there has been gross laches in prose- 
cuting the claim, or long acquiescence in 
the prosecuting of adverse rights, it will 
refuse to interfere, though less than the 
statutory period has elapsed : Id. See 
Twin Lick Oil Co. v. Marbury, supra : 
Bliss v. Prichard, 67 Mo. 181, where 
the whole doctrine is fully discussed : 
Smith v. Washington, 11 Mo. App. 519, 
525. 
Facts Relating to the Discovery of the 
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Fraud must be fully set out. — And where 
the question arises as in the principal 
case, where the plaintiff seeks to avoid 
the statute of limitations, many authori- 
ties hold that the facts relating to the 
discovery of the fraud should be fully 
stated in the defence, e. g., when and 
how the facts were discovered, &e., that 
the defendant may be permitted to meet 
them at the trial : Moore v. Granby Min- 
ing Sf Smelting Co., 80 Mo. 91. " The 
circumstances of the discovery must be 
fully stated and proved or the delay 
which has occurred must be shown to be 
consistent with the requisite diligence :" 
Car v. Hilton, 1 Curt. C. C. 390. "As 
lapse of time necessarily obscures the 
truth, and destroys the evidence of past 
transactions, courts of chancery will 
exercise great caution in sustaining bills 
which seek to disturb them. They will 
hold the complainant to stringent rules of 
pleading and evidence, and require bim 
to make out a clear case. * * * There 
must be distinct averments as to the 
time when the fraud, mistake, conceal- 
ment, or misrepresentation was discov- 
ered, and what the evidence is, so that 
the court may clearly see whether by the 
exercise of ordinary diligence, the dis- 
covery might not have been made 
sooner:" Stearns v. Page, 7 How. 828, 
829. "Ihe bill must be specific in 
stating the facts and circumstances 
which constitute the fraud, and also as to 
the time it was discovered. This is 
necessary to enable the defendant to meet 
the fraud and the alleged time of its 
discovery :" per Mr. Justice McLean in 
Moore v. Green, 19 How. 72. "The 
party who makes such appeal (to avoid 
the statute) should set forth in his bill, 
specifically what were the impediments 
to an earlier prosecution of the claim ; 
how he came to be so long ignorant of 
his rights, and the means used by the re- 
spondent to fraudulently keep him in 
ignorance, and how and when he first 
came to a knowledge of the matters al- 
leged in his bill : " Badger v. Badger, 2 



Wall. 87, 92, 93. See also Wood v. 
Carpenter, 101 U. S. 140. 

Champerty. — It is a well settled princi- 
ple, founded upon public policy, that ac- 
tions growing out of a champertous 
agreement cannot be maintained : Gilbert 
v. Holmes, 61 111. 556; Cardwell v. 
Sprigg, 7 Dana (Ky.) 39; Barnes v. 
Strong, 1 Jones Eq. (N. C.) 100; Vin- 
cent v. Ashley, 3 Head (Term.) 594; 
Hayncsy. Coyne, lOTenn. 343 : Coughlin 
v. N. Y. $■ H. R. Ed., 71 N. Y. 452 ; 
Crowley v. Vaughan, 1 1 Bush (Ky.) 51 7. 
Rives v. Weaver, 36 Miss. 383 ; Green- 
man v. Cohee, 61 Ind. 206; Barker v. 
Barker, 14 Wis. 143 ; Weekly v. Hall, 
13 Ohio 175; Webb v. Armstrong, 5 
Humph. 381 ; Arden v. Patterson, 5 
Johns. Ch. 44 ; Duke v. Harper, 66 Mo. 
58 ; Harman v. Brewster, 7 Bush 355 ; 
Brown v. Beauchamp, 5 Mori. (Ky.) 416. 
This is an old principle, but the law as 
expounded by the earlier judges and law 
writers is still in force. " There is noth- 
ing in the law of champerty, as expounded 
by Blackstone and Bouvier and the 
American courts in the adjudicated case, 
which we have cited, that is not appli- 
cable to our condition. The race of inter- 
meddlers and busy-bodies is not extinct 
* * * A man may have a doubtful claim 
to property in the possession of another, 
who would hesitate to incur the expense 
of testing its validity, will readily agree 
that one who will bear the burden of the 
contest and take part of the recovery for 
his pay, may institute the suit in Ids name. 
Sucli contracts are champertous, and 
should be so held on principle every- 
where :" Duke v. Harper, 66 Mo. 60. 

And when the fact that such a suit is 
being prosecuted on such a contract comes 
to the knowledge of the court, a number 
of cases hold that the court should dismiss 
the proceedings : Morrison v. Deaderick, 
10 Humph. (Tenn.) 342; Webb v. 
Armstrong, 5 Id. 379 ; Barkery. Barker, 
14 Wis. 142 ; Swanston v. Morning Star 
Mining Co., 13 Fed. Rep. 1882, p. 215. 
But others hold that the fact that the suit 
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is being prosecuted under a champertous as the plaintiffs title by which he sought 

contract is no defence, but that its legality to enforce his right was not affected by 

can be attacked only in a proceeding to the illegal contract. 

enforce the contract, see cases cited in Euobkb McQuillin. 

opinion of principal case. In the princi- St. Louis, Mo. 

pal case the court refused to interfere, 



Supreme Court of Michigan. 
THOMAS v. CAULKETT. 

A contract between a physician and a party injured by a railroad company that 
the physician shall go with the injured party to the counsel and medical advisers of 
the company and explain the nature and extent of the injuries, and receive as com- 
pensation for so doing an amount graded by the amount awarded by the company, 
is illegal and void. 

Error to Allegan. 

Pope $■ Hart, for plaintiff. 

Thew $■ Latta, for defendant and appellant. 

Campbell, J. — Plaintiff sued defendant for services in going 
with him from Allegan to Detroit, and giving his views about defend- 
ant's condition, arising out of injuries in a railroad accident upon 
the Lake Shore & Michigan Southern road. There were some fur- 
ther items for expenses and treatment. The defendant considered 
that he had a cause of action for his injuries, and had some corre- 
spondence with the company, who would not pay him what he was 
willing to accept. Finally it was arranged that he should go to 
Detroit and confer with the counsel of the company, and, if neces- 
sary, be examined. Plaintiff was to go with him, and defendant 
procured a pass for both. Plaintiff had also a desire to attend a 
medical commencement. The parties differ in their statements con- 
cerning the terms and arrangements. 

Plaintiff testified in substance that, having ascertained that defend- 
ant was willing to accept $1200, although, as both testify, he thought 
he ought to have $1500, or more, they had a conference, in which 
it was understood that if defendant received $1500, plaintiff should 
have $300 ; if $2000, $500 ; and in similar way for a larger sum. 
Plaintiffs employment was to lay the facts before the company's 
counsel and medical advisers. At Detroit, at plaintiff's suggestion, 
defendant was examined by another surgeon ; and he was also 



